Introduction
This case has implications for the use of section 136 of the Mental Health Act 1983, under which a person in a public place who appears to be suffering from mental disorder may be arrested by a police constable and taken to, and detained for up to 72 hours in, a place of safety, such as a police station or a hospital. 2 Although it is frequently used, the section 136-power is rarely the subject of legal proceedings, and quite often, the best guidance as to its limits may be found in cases that have nothing to do with mental health. 3 One such case suggests that a practice commonly thought to be dubious may in fact be perfectly lawful.
It is hard to find authoritative statistics on section 136. Data collected by the Mental Health Act Commission (MHAC) suggest that between 2002/3 and 2003/4, the power was used 4,450 times, with patients detained either in hospital or in a police station. 4 More recent figures, however, suggest much greater usage. The Independent Police Complaints Commission (IPCC) has calculated that in 2005/6, patients detained under section 136 were held in police cells alone on 11,517 occasions. (The greatest use would appear to be in Sussex, where there were 277 such patients per 10,000 people in police detention. The lowest was in Cheshire and in Merseyside, where the proportion was one patient per 10,000 detainees.) 5 removal power have enticed a person into a public place. The MHAC, for example, says it has "heard of several […] instances where s136 has been used to detain a person who has been asked or made to step outside of their home (or another private property) by police." 7 The Social Services Inspectorate (SSI) has suggested that this is so in a "significant minority" of section 136 cases. 8 But if this practice is widespread, Richard Jones says it is unlawful, 11 a conclusion he draws from the case of Seal v Chief Constable of South Wales Police. 12 There, police were alleged to have arrested a man for breach of the peace in his own home, and to have then detained him under section136 "as a result of what happened in the street" outside. Passing judgment, Baroness Hale wondered, obiter, how the man could be said to have been "found in a place to which the public have access". 13 That case might not, however, represent the whole story.
The facts
The latest case came in the form of an appeal by Mary McMillan against her conviction for being drunk and disorderly in a public place. In Sunderland, in the early hours of a midsummer morning, two police constables had seen Ms McMillan in the street, waving her arms about and obviously drunk. When they told her to go home she did so, but a short time later the constables found her outside a house, shouting at the front door. The house belonged to her daughter and this time, Ms McMillan did not heed the suggestion that she go home. One of the constables, PC Spackman, went into the garden of the house, where he noted signs that Ms McMillan was intoxicated. She was shouting and swearing, although not towards the constable. He took hold of her arm and led her from the garden onto the pavement beyond. Because she had continued to shout and swear, the constable then arrested Ms McMillan for being drunk and disorderly in a public place.
The appeal judges noted that at first instance, the magistrates had accepted that: 14 • At the front door, PC Spackman had tried to calm Ms McMillan down by warning her as to her behaviour, but she "took no reasoning". • She came away from the door without force or struggle.
• The constable told her that he wanted to sort out the problem without an arrest.
• Although he took firm hold of her arm, it had not been against her will; there were steps in the garden and he wanted to steady her for her own safety.
• Ms McMillan continued shouting and swearing on the path and was warned several times about her behaviour.
• The pavement on which Ms McMillan was arrested was a public place. 15
• The constable's intention in leading her there was to speak to her in the street.
The issue
The issue in this case was whether PC Spackman had acted lawfully when physically taking hold of Ms McMillan and leading her from the garden to the public footpath. At first instance, it had been the basis for a submission of no case to answer and an application to exclude the constable's evidence, both of which failed.
The appeal judges accepted that the disorderly behaviour on which the conviction was founded had to be limited to that on the public footpath, because the garden was a private place. 16 For Ms McMillan, however, it was argued that from the moment PC Spackman took her arm and led her from the garden, he was assaulting her, and that when she shouted and swore, she was not acting in a disorderly manner, but in protest at a continuing assault of which she was the victim. 17 Both the magistrates and the appeal court accepted that the question of whether the constable's actions had amounted to an assault was to be answered by reference to Collins v Willcock [1984] 1 WLR 1172, 18 which suggested that:
(a) consent is a defence to assault, and most of the physical contacts of ordinary life are impliedly consented to by all who move in society and so expose themselves to the risk of bodily contact;
(b) alternatively -and preferably -there is no assault where physical contact is of a kind that is generally acceptable in the ordinary conduct of daily life; (c) in either case, the test is whether the physical contact went beyond generally acceptable standards of conduct. 
The judgment

